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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1 and 4 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Timoteo (61 68629) in view of Chiang (5732606) and in further view of Hoffman 
(7131973). 

With respect to claim 1 , Timoteo teaches an orthopedic implant having a fastener 
receiving portion (5, 6, 7 and 8) for receiving a fastener (18, 19) along a fastener axis 
(see fig. 1 and note dashed line extending from 20 and 21), a portion of the implant 
overhanging the fastener receiving portion (see fig. 1). Timoteo teaches the claimed 
invention except for explicitly teaching the driver required by claim 1 . However, it is 
noted that using a driver to drive fasteners into an implant is well known in the art and it 
would have been obvious to one of ordinary skill in the art at the time of the invention 
that any driver mechanism can be used to drive the fasteners of Timoteo into the 
implant of Timoteo. Chiang teaches a flexible screwdriver (see fig. 3) comprising a shaft 
having a fastener engaging end (50), a driven end (10), an intermediate portion (40), the 
shaft structured and arranged such that during application of the rotational forces to the 
driven end the intermediate portion rotates about the longitudinal axis (see fig. 3 and 
col. 1 lines 30-45), in order to provide a driver that is easily used to drive a fastener (see 
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col. 1 lines 10-19 and 22-29). It would have been obvious to one of ordinary skill in the 
art at the time of the invention to drive the fasteners of Timoteo into the implant of 
Timoteo with the driver of Chiang in order to provide a system that allows easy 
implantation of an orthopedic implant. 

The combination of Timoteo in view of Chiang teaches the claimed invention 
except for explicitly stating the shaft having a longitudinal axis between the fastener 
engaging end and the driven end, an intermediate portion offset radially away from the 
axis, and an engaging end and driven end coaxial for transmission of longitudinal forces 
along the axis and rotational forces about the axis from the driven end to the engaging 
end. It is noted that Chiang does teach a flexible shaft that is bendable to form a curved 
shape in order to reach the fastener. Hoffman teaches a driver with shaft having a 
fastener engaging end 240, a driven end (226), an intermediate end (232), a 
longitudinal axis between the fastener engaging end and the driven end (see fig. 3A), 
the intermediate portion offset radially away from the axis (see fig. 3A), the engaging 
end and driven end being coaxial for transmission of longitudinal forces along the axis 
and rotational forces about the axis from the driven end to the engaging end (see fig. 
3A), in order to provide a shaft that is shaped to drive the fastener and allow insertion 
into areas difficult to access (see col. 5 lines 47-61 and note that Hoffman teaches 
different shapes of the shaft in figs. 3A and 1 3). It would have been an obvious matter of 
design choice to one skilled in the art at the time the invention was made to construct 
the shaft of the combination of Timoteo in view of Chiang with the shaft having a 
longitudinal axis between the fastener engaging end and the driven end, an 
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intermediate portion offset radially away from the axis, and an engaging end and driven 
end coaxial for transmission of longitudinal forces along the axis and rotational forces 
about the axis from the driven end to the engaging end, in further view of Hoffman, 
since applicant has not disclosed that such solve any stated problem or is anything 
more than one of numerous shapes or configurations a person ordinary skill in the art 
would find obvious for the purpose of providing a driver with a shaft that allows for easy 
insertion. In re Dailey and Eilers, 149 USPQ 47 (1966). 

As for claim 4, the combination of Timoteo in view of Chiang and in further view 
of Hoffman further teaches wherein the shaft is able to transmit torsional input from the 
driven end to the engaging end and the offset position is shaped to extend around the 
overhanging portion such that the driver is rotatable to turn the fastener and the offset 
portion clears the overhanging portion of the implant (as stated in the rejection with 
respect to claim 1 ). 

Claims 6-1 0 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Justin et al. (2003/0225457) in view of Chiang (5732606) and in further view of Hoffman 
(7131973). 

With respect to claim 7, Justin teaches a femoral prosthesis of an articulating 
knee joint implant including an anterior patellar flange (24), a distal condyle (28), and a 
posterior condyle (30) forming an exterior articular surface, the implant having an 
interior box area (between 26 and 22) having an anterior box surface opposite the 
anterior patellar flange (26), a distal box surface opposite the distal condyle (near 32), 
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and a posterior box surface opposite the posterior condyle (near 34), the distal box 
surface having a distal fastener receiving portion (32) for receiving a fastener (36) along 
a distal fastener axis (see dashed lines extending from 36) and the posterior box 
surface having a posterior fastening receiving portion (32) for receiving a fastener (38) 
along a posterior fastener axis (see dashed lines extending from 38) transverse to the 
anterior box surface, the patellar flange having a patellar flange height measured from 
the posterior fastener axis to an apex (near ref. 29 in fig. 3) of the patellar flange 
perpendicular to the posterior fastener axis, the posterior condyle having a posterior 
condyle height measured from the distal box surface to an apex of the posterior condyle 
perpendicular to the distal box surface. Justin teaches the claimed invention except for 
explicitly teaching the driver required by claim 1. However, it is noted that using a driver 
to drive fasteners into prosthesis is well known in the art and it would have been 
obvious to one of ordinary skill in the art at the time of the invention that any driver 
mechanism can be used to drive the fasteners of Justin into the prosthesis of Justin. 

Chiang teaches a flexible screwdriver (see fig. 3) comprising a shaft having a 
fastener engaging end (50), a driven end (10), an intermediate portion (40), the shaft 
structured and arranged such that during application of the rotational forces to the 
driven end the intermediate portion rotates about the shaft axis (see fig. 3 and col. 1 
lines 30-45), in order to provide a driver that is easily used to drive a fastener (see col. 1 
lines 1 0-1 9 and 22-29). It would have been obvious to one of ordinary skill in the art at 
the time of the invention to drive the fasteners of Justin into the prosthesis of Justin with 
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the driver of Chiang in order to provide a system that allows easy implantation of 
prosthesis. 

The combination of Justin in view of Chiang teaches the claimed invention except 
for explicitly stating the driver further comprising a shaft axis, an intermediate portion 
having a first bend, a second bend offset radially from the shaft axis a second distance, 
and a third bend axially spaced a third distance from the fastener engaging end, the 
shaft structured and arranged such that during application of the rotational forces to the 
driven end the second bend rotates about the longitudinal axis. Hoffman teaches a 
driver with shaft having a fastener engaging end (626), a driven end (620), an 
intermediate end (612), a shaft axis between the fastener engaging end and the driven 
end (see fig. 13- extending from 620 through 626), an intermediate portion having a first 
bend (near 617), a second bend offset radially from the shaft axis a second distance 
(near 654), and a third bend (near 622) axially spaced a third distance from the fastener 
engaging end, the shaft structured and arranged such that during application of the 
rotational forces to the driven end the second bend rotates about the longitudinal axis in 
order to provide a shaft that is shaped to drive the fastener and allow insertion into 
areas difficult to access (see col. 5 lines 47-61 and note that Hoffman teaches different 
shapes of the shaft in figs. 3A and 13). It would have been an obvious matter of design 
choice to one skilled in the art at the time the invention was made to construct the shaft 
of the combination of Justin in view of Chiang with the driver further comprising a shaft 
axis, an intermediate portion having a first bend, a second bend offset radially from the 
shaft axis a second distance, and a third bend axially spaced a third distance from the 
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fastener engaging end, the shaft structured and arranged such that during application of 
the rotational forces to the driven end the second bend rotates about the longitudinal 
axis, in further view of Hoffman, since applicant has not disclosed that such solve any 
stated problem or is anything more than one of numerous shapes or configurations a 
person ordinary skill in the art would find obvious for the purpose of providing a driver 
with a shaft that allows for easy insertion. In re Dailey and Eilers, 149 USPQ 47 (1966). 

As for claim 8, it is noted that the combination of Justin in view of Chiang and in 
further view of Hoffman teaches the claimed invention except for explicitly stating 
wherein the second distance is equal to or greater than the patellar flange height such 
that the driver is engageable with a fastener along the posterior fastener axis with the 
intermediate portion of the shaft clearing the apex of the patellar flange. It would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
to construct the shaft of the combination of Justin in view of Chiang and in further view 
of Hoffman wherein the second distance is equal to or greater than the patellar flange 
height such that the driver is engageable with a fastener along the posterior fastener 
axis with the intermediate portion of the shaft clearing the apex of the patellar flange, 
since it has been held that discovering an optimum value of a result effective variable 
involves only routine skill in the art. In re Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 
1980). 

As for claim 9, it is noted that the combination of Justin in view of Chiang and in 
further view of Hoffman teaches the claimed invention except for explicitly stating 
wherein the first distance is equal to or greater than the posterior condyle height such 
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that the driver is engageable with a fastener along the distal fastener axis with the 
intermediate portion of the shaft clearing the apex of the posterior condyle. It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to construct the shaft of the combination of Justin in view of Chiang and in further 
view of Hoffman wherein the first distance is equal to or greater than the posterior 
condyle height such that the driver is engageable with a fastener along the distal 
fastener axis with the intermediate portion of the shaft clearing the apex of the posterior 
condyle, since it has been held that discovering an optimum value of a result effective 
variable involves only routine skill in the art. In re Boesch, 617 F.2d 272, 205 USPQ 
215 (CCPA 1980). 

It is noted that claims 10 and 6 have been taught above (see claims 7-9). 

Claim 11 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Cicierega et al. (600501 8) in view of Chiang (5732606) and in further view of Hoffman 
(7131973). 

Cicierega teaches a method of attaching an augmentation block to femoral knee 
prosthesis (see figs 7-9), the method comprising providing a femoral knee prosthesis 
having a patellar flange (34) and a fastener receiving portion (35) opposite the patellar 
flange for receiving a fastener along a fastener axis transverse to the patellar flange 
(see fig. 8), the patellar flange having a patellar flange height measured from the 
fastener axis to an apex of the patellar flange (note that the apex is located most clearly 
shown in fig. 9); providing an augmentation block (80) positionable adjacent the fastener 
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receiving portion; providing a fastener (16) engageable with the fastener receiving 
portion to fasten the augmentation block in place; positioning the augmentation block 
adjacent the fastener receiving portion; engaging the fastener with the fastener 
receiving portion (see figs 7-9 and col. 6 lines 5-26). Cicierega teaches the claimed 
invention except for explicitly teaching the driver required by claim 1 , engaging the 
driver with the fastener along the fastener axis and rotating the driver shaft. However, it 
is noted that using a driver to drive fasteners into prosthesis is well known in the art and 
it would have been obvious to one of ordinary skill in the art at the time of the invention 
that any driver mechanism can be used to drive the fasteners of Cicierega into the 
prosthesis of Cicierega. Chiang teaches a flexible screwdriver (see fig. 3) comprising a 
shaft having a fastener engaging end (50), a driven end (10), an intermediate portion 
(40), the shaft structured and arranged such that during application of the rotational 
forces to the driven end the intermediate portion rotates about the shaft axis (see fig. 3 
and col. 1 lines 30-45), in order to provide a driver that is easily used to drive a fastener 
(see col. 1 lines 10-19 and 22-29). It would have been obvious to one of ordinary skill in 
the art at the time of the invention to drive the fastener of Cicierega into the prosthesis 
of Cicierega with the driver of Chiang in order to provide a system that allows easy 
implantation of prosthesis. 

The combination of Cicierega in view of Chiang teaches the claimed invention 
except for explicitly stating the engaging end having a longitudinal engaging end axis, 
the shaft having an intermediate portion between the engaging end and the driven end 
that is offset radially from the engaging end axis. It is noted that Chiang does teach a 
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flexible shaft that is bendable to form a curved shape in order to reach the fastener. 
Hoffman teaches a driver with shaft having a fastener engaging end 240, a driven end 
(226), an intermediate end (232), the engaging end having a longitudinal engaging end 
axis (see fig. 3A), the shaft having an intermediate portion between the engaging end 
and the driven end that is offset radially from the engaging end axis (see fig. 3A), in 
order to provide a shaft that is shaped to drive the fastener and allow insertion into 
areas difficult to access (see col. 5 lines 47-61 and note that Hoffman teaches different 
shapes of the shaft in figs. 3A and 13). It would have been an obvious matter of design 
choice to one skilled in the art at the time the invention was made to construct the shaft 
of the combination of Cicierega in view of Chiang with a driver with shaft having a 
fastener engaging end 240, a driven end (226), an intermediate end (232), the engaging 
end having a longitudinal engaging end axis (see fig. 3A), the shaft having an 
intermediate portion between the engaging end and the driven end that is offset radially 
from the engaging end axis (see fig. 3A), in further view of Hoffman, since applicant has 
not disclosed that such solve any stated problem or is anything more than one of 
numerous shapes or configurations a person ordinary skill in the art would find obvious 
for the purpose of providing a driver with a shaft that allows for easy insertion. In re 
Dailey and Eilers, 149 USPQ 47 (1966). 

As for rotating the driver to drive the fastener while both clearing the apex of the 
patellar flange with the intermediate portion of the shaft and rotating the immediate 
portion of the shaft about the engaging end axis, the height being a distance equal or 
greater than the patellar flange height, it is noted that it would have been obvious to one 
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having ordinary skill in the art at the time the invention was made to construct the shaft 
of the combination of Cicierega in view of Chiang and in further view of Hoffman 
wherein the height is a distance equal or greater than the patellar height to allow for 
rotating the driver to drive the fastener while clearing the apex of the patellar flange with 
the intermediate portion of the shaft, since it has been held that discovering an optimum 
value of a result effective variable involves only routine skill in the art. In re Boesch, 617 
F.2d 272, 205 USPQ 215 (CCPA 1980). 

Response to Arguments 

Applicant's arguments with respect to the USC 112 (second paragraph) rejection 
of claim 7, are persuasive and said rejection is withdrawn. 

Applicant's arguments with respect to the USC 103(a) rejections of claims 1 , 4 
and 6-1 1 , with respect to the shaft structured and arranged such that during application 
of the rotational forces to the driven end the intermediate portion rotates about the 
longitudinal axis, are not persuasive. It is noted that "structured" and "arranged" are 
functional terms and with regard the statement of intended use and other functional 
statements, they do not impose any structural limitations on the claims distinguishable 
over the combination of Chiang and Hoffman which is capable of being used as 
claimed if one so desires to do so. In re Casey, 152 USPQ 235 (CCPA 1967) and In re 
Otto, 136 USPQ 458, 459 (CCPA 1963). Furthermore, the law of anticipation does not 
require that the reference "teach" what the subject patent teaches, but rather it is only 
necessary that the claims under attack "read on" something in the reference. Kalman v. 
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Kimberly Clark Corp., 218 USPQ 781 (CCPA 1983). Furthermore, the manner in which 
a device is intended to be employed does not differentiate the claimed apparatus from 
prior art apparatus satisfying the claimed structural limitations. Ex parte Masham, 2 
USPQ2d 1647 (1987). Also, as stated above, Chiang does teach a flexible shaft that is 
bendable to form a curved shape in order to reach the fastener. Hoffman teaches a 
driver with shaft having a fastener engaging end 240, a driven end (226), an 
intermediate end (232), the engaging end having a longitudinal engaging end axis (see 
fig. 3A), the shaft having an intermediate portion between the engaging end and the 
driven end that is offset radially from the engaging end axis (see fig. 3A), in order to 
provide a shaft that is shaped to drive the fastener and allow insertion into areas difficult 
to access (see col. 5 lines 47-61 and note that Hoffman teaches different shapes of the 
shaft in figs. 3A and 1 3). The rejection of claims 1 , 4 and 6-1 1 is maintained. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 



Application/Control Number: 10/750,439 Page 13 

Art Unit: 3733 

the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to TARA R. GEORGE whose telephone number is 
(571)272-3402. The examiner can normally be reached on M-F from 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571) 272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

IT. R. GV 

Examiner, Art Unit 3733 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 
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